STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
PALM BEACH COUNTY SCHOOL BOARD,
Petiti oner,
VS. Case No. 99-2922

RAMONA VRl GHT,

Respondent .

N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, the Division of Admnistrative
Hearings, by its duly-designated Adm nistrative Law Judge,
WlliamJ. Kendrick, held a formal hearing in the above-styl ed
case on May 8, 2000, by video teleconference, with sites in
Tal | ahassee and West Pal m Beach, Fl ori da.

APPEARANCES

For Petitioner: Gen J. Torcivia, Esquire
den J. Torcivia, P.A
1800 Australian Avenue, South
Suite 205
West Pal m Beach, Florida 33409

For Respondent: Mark Herdman, Esquire
Her dman and Sakel | ari des
2595 Tanpa Road
Pal m Har bor, Florida 34684

STATEMENT OF THE | SSUE

At issue in this proceeding is whether, as alleged in the

Amended Adm ni strative Conplaint, Respondent's application for a



tenporary teacher's certificate was deni ed and, consequently, her
di sm ssal from enpl oynent as an el enentary school teacher with
t he Pal m Beach County School Board was proper.

PRELI M NARY STATEMENT

By letter of April 27, 1999, the Pal m Beach County School
Board (School Board) dism ssed Respondent from her enploynent as
a elementary school teacher, effective April 28, 1999, based on
its conclusion that her application for a tenporary teacher's
certificate had been deni ed and, consequently, her term nation
was proper. Such letter did not provide notice or an
opportunity to request a pre-term nation hearing.

Subsequently, by letter of June 21, 1999, Respondent's
counsel advised the School Board that Respondent denied there
was any basis to support the action taken in the letter of
term nation, and demanded a hearing pursuant to Section
120.57(1), Florida Statutes, before the Division of
Adm ni strative Hearings. |In response, the School Board filed an
adm nistrative conplaint which formally sought Respondent's
di sm ssal from enpl oynent, based on the denial of her
application for a tenporary teacher's certificate by the
Comm ssi oner of Education, and forwarded the matter to the
D vision of Adm nistrative Hearings for the assignnent of an

adm ni strative |law judge to conduct the hearing Respondent had



requested. The School Board's conplaint was |ater anended, but
its gravanen renai ned the sane.

At hearing, the Petitioner (School Board) call ed Respondent
and Marion Wil as witnesses, and Petitioner's Exhibits 1-7 were
received into evidence. Respondent called no additional
w tnesses and offered no additional exhibits.

A transcript of the hearing was filed May 16, 1999, and the
parties were accorded 10 days fromthat date to file proposed
recommended orders. The parties elected to file such proposals
and they have been duly considered.

FI NDI NGS OF FACT

1. On or about August 14, 1998, Respondent, Ranona Wi ght,
received a Statenent of Academic Eligibility (Statenent of
Eligibility) for elenentary education (grades 1-6) fromthe
Fl ori da Departnment of Education. The Statenent of Eligibility
was valid until July 29, 2000, and (consistent wth Rul e 6A-
4.004, Florida Adm nistrative Code,) provided, as follows:

The State of Florida issues two types of
certificates for full-tinme teaching, a

nonr enewabl e Tenporary Certificate valid for
two years and a Professional Certificate
valid for five years . . . The Tenporary
Certificate is issued to allowtine to
conplete requirenents for the Professiona
Certificate.

Your application for teacher certification
has been received and eval uated. Based upon
current requirenents, you will be eligible
for a two-year nonrenewabl e Tenporary



Certificate valid for two consecutive schoo
fiscal years covering El ementary Education
when:

You obtain enploynent with a Florida
public, state supported, or nonpublic school
whi ch has an approved system for docunenti ng
t he denonstration of required professional
education conpetence. Your enployer nust
request issuance of your certificate.

Your enployer submts a fingerprint
card which as been processed by the Florida
Departnent of Law Enforcenent and the
Federal Bureau of Investigation. |If your
fingerprint report reflects an arrest
record, your file will be referred to
Prof essi onal Practices Services for further

review. |Issuance of your certificate wll
be contingent upon the results of this
review . :

2. Gven her eligibility, Respondent was enpl oyed by the
Pal m Beach County School Board (School Board) as an el enentary
school teacher on August 20, 1998, and, consistent with the
provi sions of her Statenment of Eligibility, an application was
submtted to the Florida Departnent of Education (Departnent of
Education) for a tenporary certificate. Pertinent to this case,
t he annual contract of enploynment under which Respondent was
enpl oyed, provided as foll ows:

This contract is conditioned and based on
the assertions by the Enpl oyee:

* * *

(2) That the Enployee has conpl eted the
requi renents and will be legally qualified
to teach in the State of Florida upon

i ssuance of a Florida teacher's certificate,



for which application has been duly nmade as
evi denced by the official receipt and
acknow edgnent recorded in the office of the
Superintendent, bearing Departnent of
Education file nunber cited above. 1In the
event that such application is denied, the
Enpl oyee agrees that the School Board shal
be relieved of all obligation under this
provi si on.

3. By letter of April 1, 1999, Tom Gal | agher, Conm ssi oner
of Education, Departnment of Education, advised Respondent t hat
her application for a tenporary teacher's certificate was
denied. 1/ Specifically, the letter stated:

Dear Ms. Wi ght:

Your application for a Florida Teacher's
Certificate has been carefully considered by
t he Departnent of Education and, for the
reasons stated in the Notice of Reasons,
your application is hereby DEN ED pursuant
to Section 231.17(5), Florida Statutes,

whi ch states in pertinent part:

"The Departnent of Education is
authorized to deny an applicant a
certificate if it possesses evidence
satisfactory to it that the applicant
has commtted an act or acts or that a
situation exists for which the
Educati on Practi ces Comm ssion would
be authorized to revoke a teaching
certificate."

You nmay appeal the certificate denial by
following the Florida Adm nistrative
Procedures Act and Rul e 6B-11. 005 of the
Florida Adm nistrative Code. If you want to
appeal the Departnent's decision, you have
TWENTY (20) DAYS fromthe date this Notice
of Denial is RECEIVED to fill in and FILE an
El ection of R ghts Notice of Appeal with the
O fice of Professional Practices Services .



The reasons stated in the Notice of Reasons were as foll ows:

The Departnent of Education files and serves
upon the Applicant, RAMONA Bl ANCA WRI GHT,
its Notice of Reasons for its denial in
accordance wth the provisions of Section
120. 60, Florida Statutes, and as grounds
therefore, alleges:

On or about July 23, 1995, Applicant was
involved in an altercation with a tenant of
rental property owned by Applicant and her
famly. Applicant yelled at the tenant,
struck a police officer and smashed sone the
tenant's dishes. Applicant then refused the
request of the police to | eave the area.
Applicant was arrested and charged with

Di sorderly Conduct, Battery and Crim na

M schief. On or about COctober 10, 1996,
Respondent pled Not CGuilty to the charges.
The court withheld adjudication to the
charge of Disorderly Conduct, found
Applicant Not Guilty of the Battery charge
and Nol |l e Prosequi the remaining charge.

The Departnent of Education charges:

STATEMENT OF VI CLATI ONS

COUNT 1: The applicant is in violation
of Section 231.17(3)(c)6., Florida Statutes,
whi ch requires that the holder of a Florida
Educator's Certificate be of good noral
character.

COUNT 2: The applicant is in violation
of Section 231.17(5)(a), Florida Statutes,
whi ch provides that the Departnent of
Education is authorized to deny an Applicant
an educator's certificate if it possesses
evi dence satisfactory to it that the
Appl i cant has commtted an act or acts or
that a situation exists for which the
Educati on Practices Conm ssion woul d be
authorized to revoke a teaching certificate.



COUNT 3: The Applicant is in violation
of Section 231.28(1)(c), Florida Statutes,
in that she has been guilty of gross
immorality or an act invol ving noral
turpi tude.

VWHEREFORE, t he undersi gned concl udes
t hat RAMONA Bl ANCA WRI GHT has conmitted an
act or acts or that a situation exists for
whi ch the Education Practices Conmm ssion
woul d be authorized to revoke an educator's
certificate. It is therefore, respectfully
recomended that the Education Practices
Comm ssion affirmthe Departnent of
Education's denial of the issuance of a
teaching certificate to the Applicant based
upon the reasons set forth herein, in
accordance with the Explanation of Ri ghts
formwhich is attached to and made a part of
this Notice of Reasons.

Respondent tinely filed an election of rights and requ

f or mal

t he Comm ssioner's decision to deny her application.

231.17(10), Florida Statutes.

4.

ested a

heari ng of the Education Practices Comm ssion to contest

Secti on

On April 27, 1999, notw thstandi ng the pendency of

Respondent's chall enge to the Comm ssioner's decision and

Wi t hout

School

i nquiry of her

regarding the status of that matter, the

Board advi sed Respondent that her enploynment was

termnated. Specifically, the letter of term nation stated:

Dear Ms. Wi ght:

Pl ease be advised that the School District
of Pal m Beach County has received
notification fromthe Florida Departnent of
Education (DCE) that your application for a
teaching certificate was deni ed pursuant to
Section 231.17(5), Florida Statutes. As a



result, your last day of enploynment with the
district is Wednesday, April 28, 1999.

Until such tine as there is a change in your
certification status, you are ineligible for
teaching as well as coachi ng assignnents.

As you are aware, you have the right to

appeal the DOE s decision to deny your

application for certification, as outlined

in the April 1st letter fromthe

Comm ssi oner of Education. Should you have

guestions or need clarification regarding

the above matter, please contact nme at (561)

434-8043. W regret such action is

necessary and hope you are successful in

your pursuit of other enploynment

opportunities.
Consistent with the terns of the letter, Respondent's |ast day
of enploynent was April 28, 1999, a nunber of weeks prior to the
end of the school year and her contractual term of enploynent.

5. Respondent's adm nistrative challenge to the

Comm ssioner's decision to deny her application for a tenporary
certificate was resol ved, as between Respondent and the
Comm ssi oner of Education, subject to the approval of the
Educati on Practices Comm ssion, by a Settlenent Agreenent dated

Septenber 10, 1999, wherein it was agreed, inter alia, that the

Commi ssi oner woul d i ssue Respondent the certificate she had
applied for. (Petitioner's Exhibit 3) The agreenent was
subsequent |y approved by the Education Practices Comm ssion in
| ate October 1999, and Respondent was issued her teacher's

certificate in Novenber 1999



CONCLUSI ONS OF LAW

6. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of these
proceedi ngs. Sections 120.569 and 120.57(1), Florida Statutes.

7. Pertinent to this case, Chapter 231, Florida Statutes,
provi des:

231.02 Qualifications of personnel. -

(1) To be eligible for appointnment in any
position in any district school system a
person shall be of good noral character
shal | have attained the age of 18 years, if
he or she is to be enployed in an
i nstructional capacity; and shall, when
required by law, hold a certificate or
I icense issued under rules of the State
Board of Education . oo

(2)(a) Instructional and noninstructional
personnel who are hired to fill positions
requiring direct contact with students in
any district school systemor |aboratory
school shall, upon enploynent, file a
conpl ete set of fingerprints taken by an
aut hori zed | aw enforcenent officer or an
enpl oyee of the school or district who is
trained to take fingerprints. These
fingerprints shall be submtted to the
Department of Law Enforcenent for state
processing and to the Federal Bureau of
I nvestigation for federal processing. Such
new enpl oyees shall be on probationary
status pending fingerprint processing and
determ nation of conpliance with standards
of good noral character. Enployees found
t hrough fingerprint processing to have been
convicted of a crine involving noral
turpitude shall not be enployed in any
position requiring direct contact with
students. 2/ Probationary enpl oyees
term nat ed because of their crimnal record
shal | have the right to appeal such
deci si ons .



231.15 Positions for which certificates
required. -

(1) The State Board of Education shal
cl assify school services, designate the
certification subject areas, establish
conpet enci es, including the use of
technol ogy to enhance student |earning, and
certification requirenents for all school -
based personnel, and prescribe rules in
accordance wth which the professional
tenporary, and part-tinme certificates shal
be i ssued by the Departnment of Education to
appl i cants who neet the standards prescribed
by such rules for their class of

service . . . [Each person enpl oyed or
occupyi ng a position as school supervisor,
principal, teacher, library nedia

speci al i st, school counselor, athletic
coach, or other position in which the

enpl oyee serves in an instructional
capacity, in any public school of any
district of this state shall hold the
certificate required by I aw and by rul es of
the state board in fulfilling the

requi renents of the law for the type of
servi ce rendered .

231.17 Oficial statenents of eligibility
and certificates granted on application to
t hose neeting prescribed requirenents. -

(1) APPLI CATI ON. - Each person seeking
certification pursuant to this chapter shal
submt a conpleted application to the
Departnent of Education . . . . Pursuant to
s. 120.60, the Departnent of Education shal
issue wthin 90 cal endar days after the
st anped recei pted date of the conpleted
application an official statenent of
eligibility for certification or a
certificate covering the classification,
| evel, and area for which the applicant is
deened qualified.

(2) STATEMENT OF ELI G BILITY.-The
statenment of eligibility nust advise the
applicant of the qualifications that nust be
conpleted to qualify for the tenporary or

10



prof essional certificate sought. Each
statenent of eligibility is valid for 2
years after its date of issuance and may be
rei ssued for one additional 2-year period if
application is made while the initial
statenent of eligibility is valid or within
1 year after the initial statement expires.

(3) TEMPORARY CERTI FI CATE. -

(a) The departnent shall issue a
tenporary certificate to any applicant who
submts satisfactory evidence of possessing
the qualifications for such a certificate as
prescribed by this chapter and by rul es of
the state board. Each tenporary certificate
is valid for 2 years after the date of its
i ssuance and i s nonrenewabl e, except as
ot herwi se provided in subsection (6)

* * *

(10) DENI AL OF CERTI FI CATE. -

(a) The Departnent of Education may deny
an applicant a certificate if the departnent
possesses evidence satisfactory to it that
the applicant has coonmtted an act or acts,
or that a situation exists, for which the
Education Practices Conm ssion woul d be
authorized to revoke a teaching certificate.

(b) The decision of the Departnent of
Education is subject to review by the
Educati on Practices Conm ssion upon the
filing of a witten request fromthe
applicant within 20 days after receipt of
the notice of denial.

8. Also pertinent to this case are the rules of the State
Board of Education relating to tenporary certificates. Anong
other things, the rule requires, as a condition of issuance of a
tenporary certificate, that the applicant provide "verification

of full-time enploynent in a Florida public . . . school which

11



has an approved Florida provisional orientation program"” Rule
6A-4.004(2), Florida Adm nistrative Code.

9. Based on her Statenment of Eligibility, the School Board
enpl oyed Respondent as an el enentary school teacher, and she
taught while her application for a tenporary certificate was
pendi ng; however, the contract of enploynent expressly provided
that "[i]n the event that such application is denied, the
Enpl oyee [ Respondent] agrees that the School Board shall be
relieved of all obligation under this [agreenent; and
Respondent' s enpl oynment nay be termnated]". Respondent's
enpl oynment was consistent with the Statenent of Eligibility she
received fromthe Departnment of Education, the provisions of
Rul e 6A-4.004(2), Florida Adm nistrative Code, and the School
Board's accepted practice, 3/ and the ternms of the contract
regarding term nation were clear and unanbi guous.

10. Here, the School Board contends it was authorized to
term nate Respondent's enploynent (under the terns of the annual
contract) when the Conm ssioner of Education, by letter of
April 1, 1999, denied her application for tenporary
certification. Respondent is of the opinion that, given her
tinmely chall enge of the Conm ssioner's decision, there was no
change in the status of her application; it remai ned pendi ng and
not denied. Consequently, until the matter was formally

resol ved, Respondent contends the School Board could not, based

12



on a claimthat her application was denied, term nate her
enpl oynent. Respondent's position has nerit.

11. Section 120.60(3), Florida Statutes, provides that an
agency, such as the Departnent of Education, nust provide notice
of its licensure decision, as foll ows:

(3) Each applicant shall be given witten
notice either personally or by mail that the
agency intends to grant or deny, or has
granted or denied, the application for
license. The notice nust state with
particularity the grounds or basis for the
i ssuance or denial of the license, except
when issuance is a mnisterial act
Each notice shall informthe recipient of
the basis for the agency decision, shal
informthe recipient of any admnistrative
hearing pursuant to ss. 120.569 and 120.57
or judicial review pursuant to s. 120.68
whi ch may be avail able, shall indicate the
procedure which nust be foll owed, and shal
state the applicable tine limts .

12. Consistent with the mandate of Section 120.60(3),
Florida Statutes, the Departnment of Education gave Respondent
notice of her right to seek review of its decision, and
Respondent exercised that right. Consequently, until resolved
consistent wwth the Adm nistrative Procedures Act, the
Depart ment of Education's decision could, at best, be described

as proposed. See Departnent of Health and Rehabilitative

Services v. Barr, 359 So. 2d 503 (Fla. 1st DCA 1978)(The essence

of chapter 120 proceedings is to give a person whose substanti al

i nterests have been determ ned by an agency action, an

13



opportunity to attack the agency's position by appropriate
means, subject to judicial review under section 120.68, Florida

Statutes.) See also G oves Watkins Constructors vs. Departnent

of Transportation, 511 So. 2d 323 (Fla. 1st DCA 1987)(One of the

proper purposes for a section 120.57 proceeding is to allow
persons affected by intended decisions of state agencies to
change the agency's mnd.) Consequently, the School Board

i nprovidently term nated Respondent's enpl oynent on April 28,
1999.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered consistent with
the foregoing Findings of Fact and Concl usi ons of Law, and which
accords Respondent all benefits due under her annual contract of
enpl oynent that was wongfully term nat ed.

DONE AND ENTERED this 2nd day of June, 2000, in

Tal | ahassee, Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us
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Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 2nd day of June, 2000.

ENDNOTES

1/ There is no explanation of record for the inordinate tine the
Depart ment of Education took to consider Respondent's
appl i cation.

2/ Respondent was not convicted of any crine and there was no
statutory mandate agai nst her continued enploynent in a position
requiring direct contact with students.

3/ At hearing, the School Board offered proof that,

hi storically, the School Board had thirteen individuals with
simlar circunstances as Respondent and in each instance the
person's enploynment with the School Board was term nated fromthe
nmoment the School Board was notified that the educator's
certificate was deni ed regardl ess of whether an appeal (request
for formal hearing) had been filed. Such testinony clearly
speaks to the acceptability of the manner in which Respondent was
enpl oyed (pending certification). As for the School Board's
practice of term nating enploynent regardl ess of the pendency of
a challenge to the denial of certification, it can only be said,
for reasons that follow, that the School Board has been

consi stently w ong.

COPI ES FURNI SHED

Dr. H Benjamn Mrlin, Superintendent
Pal m Beach County School Board

O fice of the General Counse

3340 Forest Hill Boul evard

Suite C 316

West Pal m Beach, Florida 33406-5869

Tom Gal | agher, Conm ssioner of Education
Departnent of Education

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400
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G en J. Torcivia, Esquire

den J. Torcivia, P.A

1800 Australian Avenue, South
Suite 205

West Pal m Beach, Florida 33409

WlliamL. Reitz, Esquire

Pal m Beach County School Board
O fice of the General Counsel
3318 Forest Hill Boul evard
Suite C 302

West Pal m Beach, Florida 33406

Mar k Herdman, Esquire

Her dman and Sakel | ari des
2595 Tanpa Road

Pal m Harbor, Florida 34684

Thomas L. Johnson, Esquire
Chanbl ee & Johnson, P. A
709 West Azeel e Street
Tanpa, Florida 33606

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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